
BY EDWARD L. FIANDACH

Since it was handed down in 1966, Miranda v. Arizona,1

has served as a lightning rod for constitutional and sociolog-
ical debate. Seen by some as the height of judicial arrogance,
others still praise the decision as the last surviving bastion of
the enlightened liberality that characterized the criminal jus-
tice system in the 1960s. Requiring an advisement, acknowl-
edgment and waiver of a custodial suspect’s Fifth and Sixth
Amendment rights, Miranda represents what is perhaps the
most publicized flashpoint in the continuing debate over the
level of constitutional protection to be afforded those who
have been charged with criminal wrongdoing.

My purpose here is to analyze the context in which the
United States Supreme Court decided Miranda as well as its
textual validity. I will then examine the net result of the deci-
sion and make recommendations concerning its continued
viability. In short, it will be argued that the Miranda decision
not only fails to insure the protections of those interrogated
by the police, but in fact eviscerates the constitutional pro-
tections promulgated by the Supreme Court up and until
Miranda.

Background: Due Process Analysis
Three constitutional provisions regulate the receipt of

admissions in a criminal trial, the Self-Incrimination
Clause2 and the Due Process Clauses found in both the
Fifth3 and Fourteenth Amendments.4 Despite the seemingly
obvious applicability of the Self-Incrimination Clause, such
would not serve as the initial battleground in the dispute
over just what circumstances would allow the receipt of
admissions or confessions5 at trial. In large part, this was

undoubtedly due to the fact that the Self-Incrimination
Clause of the Fifth Amendment6 was not binding upon the
states until 1964.7 While this standard would have been
available to invalidate confessions obtained in federal cases,
to do so would have required the Supreme Court to utilize
dramatically different standards and to depart from a rich
vein created by the English common law8 that seemed to
adequately respond to the most pressing need; the need to
determine whether the statement had been coerced.9

Accordingly, in Hopt v. Utah,10 the Court extensively dis-
cussed the English precedents and concluded that the ques-
tion to be answered was whether the actions of law enforce-
ment were such that the presumption against falsely impli-
cating one’s self “ceases.”11

Constitutional analysis of confessions first appears in
Bram v. United States.12 In Bram, a capital case involving a
murder upon a seagoing American vessel, the United States
Supreme Court, without rationale or elaboration, suddenly
declared:

In criminal trials, in the courts of the United States,
wherever a question arises whether a confession is
incompetent because not voluntary, the issue is
controlled by that portion of the fifth amendment
to the constitution of the United States command-
ing that no person ‘shall be compelled in any crim-
inal case to be a witness against himself.’13

That having been said, the Court immediately found ‘tradi-
tional’ voluntariness to be the applicable standard:
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The legal principle by which
the admissibility of the confes-
sion of an accused person is to
be determined is expressed in
the text-books. * * * But a con-
fession, in order to be admissi-
ble, must be free and voluntary;
that is, must not be extracted
by any sort of threats or vio-
lence, nor obtained by any
direct or implied promises,
however slight, nor by the exer-
tion of any improper influ-
ence.14

Arguably, the juxtaposition of these
two statements could have meant that
the Court considered the voluntariness
standard to fall under the Self-Incrimi-
nation Clause. This would not have been
an implausible conclusion and could
have meant that the Clause, which was
derived from a maxim well-known to
the Framers, “nemo tenetur seipsum
accusare,”15 was being interpreted as
embracing the long-standing concept of
voluntariness. Such was not to be how-
ever, as the Court quickly retreated from
the Self-Incrimination Clause and set-
tled instead upon the newly minted
Fourteenth Amendment and its Due
Process Clause. 16, 17

Unchanged from the English prece-
dents was the fundamental assumption
that despite the inherent reliability of a
statement made against the penal
motives of the maker, reliability vanishes
in those situations where the will of the
declarent has been overborne by some
form of duress. The quintessential ques-
tion to be answered under the Due Pro-
cess analysis is always the quantum of
duress that must be shown to permit the
court to hold that the will of the declar-
ent has been overborne. As noted above,
the Bram Court seemed to set a very low
standard, observing that the confession
“must not be extracted by any sort of
threats or violence, nor obtained by any
direct or implied promises, however
slight, nor by the exertion of any
improper influence.”18 This, of course,
would have led to a virtual per se rule of
constitutional inadmissibility that never
achieved credence with the Court. Nev-
ertheless, the use of the adjective “any”
would have the slow and incalculable
effect of subtly shifting the debate from
the circumstances of the interrogation to
an examination of the effect those cir-
cumstances had upon the defendant.

At the outset, American voluntari-
ness cases often dealt with horrific
examples of brutality. In Ziang Sung
Wan v. United States,19 the defendant,

who was suffering from a virulent gas-
trointestinal condition, was questioned
continuously for 13 days without medi-
cal attention. A murder occurring in the
District of Columbia, the case was
decided under the voluntariness stan-
dard described in Bram.20

The first instance in which the
Supreme Court would overturn a state
court conviction based upon the receipt
of a confession was Brown v. Mississip-
pi.21 Brown involved multiple whippings
as well as threats and torture which
forced the Court to declare that “the rack
and the torture chamber may not be
substituted for the witness stand.”22 It
also presented a unique situation in that
since the Fifth Amendment was not yet
binding upon the states, Bram was not
available and resort had to be to the
Fourteenth Amendment. In the well
known decision, the Court held that the
process employed by the State of Missis-
sippi in securing the confessions served
to deny the defendants of any aspect of
Due Process of Law.

With Brown establishing the outer
parameter of what would commonly be
known as the Due Process23 voluntari-
ness test, the next two decades would see
the Court move closer to the rationale of
Bram.24 In so doing, the Court’s focus
would inexorably shift from an examina-
tion of the statement’s truthfulness to the
motivation to make the statement and
whether the decision to testify against
one’s self was “free and voluntary.”25 In
Lisenda v. California,26 for example, the
Court, although affirming the conviction
and sentence of death, observed that the
demeanor of the Petitioner “negat[ed]
the view that he had so lost his freedom
of action that the statements made were
not his but were the result of the depri-
vation of his free choice to admit, to
deny, or to refuse to answer.”27

By 1949, the transition from the
venerable English precedents was ren-
dered complete. In Watts v. Indiana,28 the
Petitioner was interrogated in relays,
deprived of food and kept in inhumane
conditions. Even so, and unlike Brown,
the Court did not pass on the improba-
ble reliability of the statement. Instead,
the Court chose to expand the position
first seen in Lisenda and concluded that,
as a result of the inhuman techniques,
the Petitioner’s will and hence his opposi-
tion to confession had been broken:

A confession by which life
becomes forfeit must be the
expression of free choice. A
statement to be voluntary of
course need not be volunteered.

But if it is the product of sus-
tained pressure by the police it
does not issue from a free
choice. When a suspect speaks
because he is overborne, it is
immaterial whether he has been
subjected to a physical or a
mental ordeal. * * * To turn the
detention of an accused into a
process of wrenching from him
evidence which could not be
extorted in open court with all
its safeguards, is so grave an
abuse of the power of arrest as
to offend the procedural stan-
dards of due process.29

By the year 1953, the cleavage
between what had been the common law
principle, that which was based upon a
deep mistrust of the truthfulness of the
statement, and the newer Due Process
approach, that which expressed a con-
cern for the decision to confess, was
complete. In Stein v. New York,30 the
Court declared, “[w]hen [physical vio-
lence] was present, there is no need to
weigh or measure its effects on the will
of the individual victim.” Thus when
violence was found, the Court was
bound to apply what was virtually a “per
se” Due Process standard.31 When, on the
other hand, the interrogation techniques
fell short of physical violence, the Court
would assess the situation under a “total-
ity of the circumstances” Due Process
analysis.32 When one recognizes that the
fact pattern in Watts and numerous
other cases was amenable to examina-
tion under either standard, the unwork-
ability of the then current methodology
becomes apparent. At this point, the
clock begins to tick on the increasingly
difficult task of categorizing all ques-
tions concerning interrogation tech-
niques under a single Due Process label.

Decided in 1959, Spano v. New
York,33 is emblematic of the difficulties
inherent in attempting to maintain dog-
matic reliance upon the Due Process
clause. In Spano, the authorities utilized
a childhood friend turned police officer
to play upon the suspect’s emotional
instability and eventually obtained a
confession. While the Court ultimately
decided the case on the issue of volun-
tariness, equally compelling was that
Spano was an indicted defendant who
had surrendered himself with his
retained attorney and thereafter was
denied counsel. Nevertheless, the Court
was three years and two votes from
Gideon v. Wainwright.34 With limited
options at its disposal, the Court was
forced to once again expand35 its Due
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Process analysis to hold the confession
involuntary. Finding it unnecessary to
reach the issue of counsel, in Spano, we
see a complete abandonment of reliabil-
ity as a basis for examination:

We conclude that petitioner’s
will was overborne by official
pressure, fatigue and sympathy
falsely aroused after consider-
ing all the facts in their post-
indictment setting. Here a
grand jury had already found
sufficient cause to require peti-
tioner to face trial on a charge
of first-degree murder, and the
police had an eyewitness to the
shooting. The police were not
therefore merely trying to solve
a crime, or even to absolve a
suspect. They were rather con-
cerned primarily with securing
a statement from defendant on
which they could convict him.36

Waiver
Seemingly lost within the immense

and ever growing forest of Due Process
cases was the stark fact that each of these
cases involved some form of compulsion
and its alter ego, waiver. The Fifth
Amendment commands that no person
shall “be compelled . . . to be a witness
against himself.” To compel means “to
force or constrain to do something.”37

Categorically, none of the Due Process
cases saw a defendant being literally
compelled to give testimony against him
or herself at trial. Nevertheless, each case
bore the common thread of a confes-
sion, obtained by agents of the state in a
custodial setting, being offered as evi-
dence in a criminal trial. Despite the
rather draconian factual situations pre-
sented in some of the petitions decided
under the rubric of Due Process, in each
case the proponent of the statement
would have to assert that the privilege
against self-incrimination had somehow
been waived.

“The term waiver is one of those
words of indefinite connotation in which
our legal literature abounds; like a cloak, it
covers a multitude of sins.”38 Nevertheless,
when discussing waiver in the context of
criminal admissions, we are not without
guidance. In Johnson v. Zerbst,39 the Peti-
tioner was convicted of passing counter-
feit money. He was tried and convicted in
a proceeding at which he represented
himself. The central issue in Johnson was
whether the Petitioner waived the right to
have counsel present at his trial. Com-
mencing by recognizing that the pre-
sumption is against waiver and that a

waiver could not be presumed, Justice
Black proceeded to define a “waiver” as
“an intentional relinquishment or aban-
donment of a known right or privilege.”40

Further, the Court found that if on
remand the District Court did not find
that the Petitioner “competently and intel-
ligently waive[d] his right to counsel, * * *
the trial court did not have jurisdiction to
proceed to judgment and conviction[.]”41

“Intentional relinquishment or
abandonment of a known right or priv-
ilege” has become the standard for deter-
mining the waiver of a Constitutional
right.42 For instance, in Edwards v. Ari-
zona,43 while speaking of the right to
counsel, Justice White observed:

It is reasonably clear under our
cases that waivers of counsel
must not only be voluntary, but
must also constitute a knowing
and intelligent relinquishment
or abandonment of a known
right or privilege, a matter
which depends in each case
‘upon the particular facts and
circumstances surrounding
that case, including the back-
ground, experience, and con-
duct of the accused.’44

As an “intentional relinquishment
or abandonment of a known right or
privilege,” waiver constitutes far more
than mere voluntariness, a fact made
abundantly clear by the Court in Sch-
neckloth v. Bustamonte.45 In Schneckloth,
a vehicle in which the the Respondent
was riding was stopped for various
equipment violations. When the driver
could not produce a driver’s license and
only one of the five passengers had iden-
tification, backup was called and one of
the officers eventually requested permis-
sion to search the vehicle. The driver
responded, “sure go ahead,” and a search
of the vehicle turned up three checks
which had been stolen from a local car
wash. At no time was it alleged that the
officers used force or other coercive
means to secure permission to search.
Convicted at trial, the Respondent
brought a writ of habeas corpus which
was denied at the district court level. On
appeal however, the Ninth Circuit
reversed, finding that the state had to
demonstrate not only that consent was
freely and voluntarily given, but that
consent was voluntary in the sense that it
had been given with an understanding
that it could be freely and effectively
withheld.46

Schneckloth is clearly a Fourth
Amendment case, and the Court held

that a search could be “voluntary” in the
absence of a knowing consent. It dis-
cussed the fact that voluntary searches
were a useful component of law enforce-
ment not only for securing evidence
where there would otherwise be no
probable cause, but also for sparing the
innocent the stigma of an arrest.47

Its Fourth Amendment holding
notwithstanding, the Court had legions
to say about the concept of waiver as it
impacts the Fifth and Sixth Amend-
ments. Commencing from the position
that Johnson v. Zerbst48 was a Fifth
Amendment case, the Court quickly
withdrew any consideration that a lack of
a knowing and intelligent waiver would
be sufficient to forego a “trial right”:

The requirement of a ‘knowing’
and ‘intelligent’ waiver was
articulated in a case involving
the validity of a defendant’s
decision to forego a right con-
stitutionally guaranteed to pro-
tect a fair trial and the reliabili-
ty of the truth-determining
process. Johnson v. Zerbst, dealt
with the denial of counsel in a
federal criminal trial.49

This having been said, the Court provid-
ed a litany in which it described the
nearly unbroken line50 of cases mandat-
ing a “knowing and intelligent” waiver of
trial rights:

Almost without exception, the
requirement of a knowing and
intelligent waiver has been
applied only to those rights
which the Constitution guar-
antees to a criminal defendant
in order to preserve a fair trial.
Hence, and hardly surprisingly
in view of the facts of Johnson
itself, the standard of a know-
ing and intelligent waiver has
most often been applied to test
the validity of a waiver of coun-
sel, either at trial, or upon a
guilty plea. And the Court has
also applied the Johnson criteria
to assess the effectiveness of a
waiver of other trial rights such
as the right to confrontation, to
a jury trial, and to a speedy
trial, and the right to be free
from twice being placed in
jeopardy.51

It is, therefore, clear beyond ques-
tion, that abandonment of a constitu-
tionally protected trial right must not
only be “voluntary,” but must be based
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upon a knowing relinquishment of the
right being waived.

The Incorporation
Trilogy: Gideon, Malloy
And Escobedo.

As noted above, by 1963 the
Fourteenth Amendment Due Process
analysis had been stretched to the break-
ing point. By and large, this was due to
the fact that situations now confronting
the Court commonly included Sixth
Amendment right to counsel issues.
Further, the inclusion in Spano of the
denial of counsel as a factor in the
Court’s Due Process analysis additional-
ly served to blur the virtually indis-
cernible boundary between voluntari-
ness and the right to counsel. With the
dawning of a new decade, it was only a
matter of time before the Court would
be forced to address the panoply of
issues that the right to counsel entailed.

Gideon v. Wainwright
The first indication of change came

in the rather unlikely form of a pro se
petition for a writ of certiorari.53

Clarence Earl Gideon was charged with
breaking into a pool room with intent to
commit a misdemeanor, a felony under
Florida law. Before his trial, he requested
counsel.54 His request was denied. Rep-
resenting himself pro se he was convict-
ed and sentenced to five years in the state
penitentiary.

The issue which the Court sought to
dispose of in Gideon v. Wainwright55 was
two-fold. Initially, there was the issue of
whether the Sixth Amendment’s declara-
tion that “[i]n all criminal prosecutions,
the accused shall enjoy * * * the Assis-
tance of Counsel for his defense,” was
binding upon the states through the
operation of the Fourteenth Amend-
ment. Assuming it was, the remaining
question was whether, by the same
authority, an indigent defendant in a state
court criminal prosecution is entitled to
the appointment of counsel. Previously,
in Betts v. Brady,56 the Court had refused
to make the Sixth Amendment’s right to
counsel binding upon the states on the
theory that such a right was not histori-
cally recognized as a fundamental right.

The Gideon Court, of course, over-
ruled Betts and answered both questions
in the affirmative. From March 18, 1963
onward, the right to appointed counsel
would be a fundamental constitutional
right binding upon the states, the waiver
of which could be found only in a know-
ing and intelligent relinquishment.57

Malloy v. Hogan
William Malloy was arrested during a

gambling raid in 1959. He pleaded guilty
to the crime of pool selling, a misde-
meanor, and was sentenced to one year in
jail and fined $500. His sentence was sus-
pended after 90 days, and he was placed
on two years probation. About 16 months
after his guilty plea, he was ordered to tes-
tify before a referee appointed by the
Superior Court of Hartford County to
conduct an inquiry into alleged gambling
and other criminal activities in the coun-
ty. He refused, was adjudged in contempt
of court, and sentenced to prison until he
was willing to answer the proffered ques-
tions. His petition for a writ of habeas cor-
pus was denied by the Superior Court and
the Connecticut Supreme Court of Errors
affirmed.58 Certiorari was granted and
before the Supreme Court the issue was
clear: Did the Fourteenth Amendment
guarantee the Petitioner the protection of
the Fifth Amendment’s privilege against
self-incrimination? 

Holding that the guarantee was
binding upon the states, the Court
attempted to set a deep historical basis
for its decision, noting that incorpora-
tion had begun as early as 1897.59 It also
took the unusual step of pointing out

that ten justices of the Court had favored
complete incorporation of the first eight
amendments.60 In essence, the decision
melded together the Due Process con-
siderations discussed above with the
Court’s recent decision in Mapp v. Ohio61

and rejected the long standing position
that the Fourth, Fifth and Sixth Amend-
ments were federal evidentiary consider-
ations available to the states only in a
“watered down” fashion.62

While the case sparked scathing dis-
sents from Justices Harlan, Clark, White
and Stewart, time would render their
opinions little more than historical foot-
notes. From June 15, 1964 onward, the
Fifth Amendment’s protection against
self-incrimination would be a funda-
mental constitutional right binding
upon the states, the waiver of which
could only be found in a knowing and
intelligent relinquishment.63

Escobedo v. Illinois
Thus far the Court had protected

indigents and the right against self-
incrimination. The final member of the
incorporation trilogy was the right to
counsel and that also came to be during
that amazing spring of 1964. In Escobedo
v. Illinois,64 Benedict DiGerlando, a wit-
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ness who was already in custody, told the
police that the Danny Escobedo had
fired the fatal shots in a homicide. That
evening, the police arrested Escobedo
and his sister and brought them to the
police station for questioning. When he
was told by the police that they had a
good case against him, Escobedo, a 22-
year-old Mexican-American, said he
wanted a lawyer. Shortly after Escobedo
reached the police station, his retained
lawyer arrived and requested permission
to see his client. Told by the homicide
detective that he could not, he eventual-
ly went to the chief of police and even
filed a complaint with the police com-
missioner, all to no avail.

Despite the fact that Escobedo con-
tinued in his requests to speak to his
lawyer, who he had actually seen at the
police station, he remained without
counsel. After being informed by a Span-
ish speaking officer, who grew up in
Escobedo’s neighborhood, that if he
implicated DiGerlando in the killing, he
and his sister could go home, the police
arranged a meeting of Escobedo and
DiGerlando. During the confrontation,
Escobedo stated: “‘I didn’t shoot
Manuel, you did it.” Based upon this ini-
tial inculpatory statement, the detectives
continued questioning Escobedo who
later made additional statements impli-
cating him in the murder for which he
was ultimately convicted.

The issue in Escobedo, as framed by
the Court, was:

[W]hether . . . the refusal by the
police to honor petitioner’s
request to consult with his
lawyer during the course of an
interrogation constitutes a
denial of ‘the Assistance of
Counsel’ in violation of the
Sixth Amendment to the Con-
stitution as made obligatory
upon the States by the Four-
teenth Amendment.65

Framed in this fashion, Escobedo
seems unnecessary, almost superfluous
inasmuch as Gideon v. Wainwright66 had
previously determined that in all criminal
prosecutions the accused shall enjoy the
right to counsel. The crucial difference
between Gideon and Escobedo, however,
lies in the facts. Gideon requested counsel
for his trial. Escobedo, on the other hand,
requested counsel while in custody.
Viewed in this light, a better rendition of
the issue in Escobedo v. Illinois is:

Does the Sixth Amendment’s
guarantee of the right to coun-

sel in all criminal prosecutions
as made binding upon the
States through the Fourteenth
Amendment apply to pre-trial
custodial interrogations?

Irrespective of how the issue is
framed, the Court emphasized an inher-
ent truism. Unless a suspect’s right to
counsel is protected in whatever pre-
trial examinations are sought by the
state, “the most illustrious counsel”67

would be of little use. As articulated by
Justice Goldberg:

In Gideon v. Wainwright, we
held that every person accused
of a crime, whether state or
federal, is entitled to a lawyer at
trial. The rule sought by the
State here, however, would
make the trial no more than an
appeal from the interrogation;
and the ‘right to use counsel at
the formal trial (would be) a
very hollow thing (if), for all
practical purposes, the convic-
tion is already assured by pre-
trial examination.’68

Accordingly the Court held that
such interrogations do fall within the
grasp of the newly strengthened and
incorporated Sixth Amendment. In so
doing, the Court leaped beyond the
mere incorporation seen in Malloy and
Gideon and foreshadowed the eventual
holding of Miranda v. Arizona.69 Along
with extending the Sixth Amendment to
custodial interrogation, the Court called
for an advisement of the right to remain
silent:

[w]here, * * * the suspect has
requested and been denied an
opportunity to consult with his
lawyer, and the police have not
effectively warned him of his abso-
lute constitutional right to remain
silent, the accused has been
denied ‘The Assistance of Coun-
sel’ in violation of the Sixth
Amendment to the Constitution
as ‘made obligatory upon the
States by the Fourteenth Amend-
ment,’ and that no statement
elicited by the police during the
interrogation may be used
against him at a criminal trial.70

While waiver sees only brief discus-
sion by the majority in a footnote to the
opinion,71 on the first day of summer in
1964, it was clear that waiver of counsel
in a custodial setting had joined waiver

of counsel at trial and an abandonment
of the Fifth Amendment’s protection
against self-incrimination in requiring a
“knowing and intelligent relinquish-
ment.”72

Miranda v. Arizona
While most lay persons, many expe-

rienced criminal defense counsel and
even the Supreme Court, casually speak
of “Miranda rights,”73 as applied to sub-
stantive rights, the term is a misnomer.
Miranda v. Arizona74 created no substan-
tive rights. If Miranda can be said to
have created any rights at all, it created
the procedural right whereby a custodial
suspect is advised of his or her Fifth and
Sixth Amendment rights as previously
announced by the Court in Malloy,
Gideon and Escobedo.

Another common misconception of
Miranda is that the Petitioners were
beaten or otherwise abused. The simple
fact is that neither Ernesto Miranda,
Michael Vignara, Carl Calvin Westover
nor Roy Allen Stewart, were abused in
the classic sense, a fact the Court readily
acknowledged.75

Miranda v. Arizona commenced
with an examination of the techniques
presently being taught and used by law
enforcement personnel.76 The Court,
with some disdain, then noted:

It is obvious that such an inter-
rogation environment is creat-
ed for no purpose other than to
subjugate the individual to the
will of his examiner. This
atmosphere carries its own
badge of intimidation. To be
sure, this is not physical intimi-
dation, but it is equally destruc-
tive of human dignity.77

After a review of Malloy and Escobe-
do, the Court proceeded to set forth its
now famous requirement that suspects
in a custodial setting be advised of their
right to remain silent,78 be administered
a warning describing the possible conse-
quences of failing to remain silent,79 be
informed that he or she is entitled to
counsel not only at a trial but during the
interrogation phase,80 and be informed
of the right to appointed or assigned
counsel.81 Finally, the Court discussed
the “heavy burden” that would be borne
by the prosecution when maintaining
that the suspect had knowingly and vol-
untarily waived the rights as described
by the Court.82 Of interest is that in set-
ting forth this burden, the Court
harkened back to Johnson v. Zerbst83 and
specifically “reassert[ed] these standards
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as applied to in custody interrogation.”84

Viewed from the relative calm of 40
years, it is now apparent that Miranda
withdrew far more than it added to the
constitutional rights of the accused. On
the eve of that famous decision, the Fifth
Amendment clearly encompassed custo-
dial interrogation. Likewise recognized
was the Sixth Amendment’s assistance of
counsel including the appointment of
counsel for those who were unable to
meet the financial burden that hiring
counsel would entail. A knowing and
intelligent relinquishment was thus
already mandated by the fact that each of
the foregoing were deemed fundamental
trial rights. Miranda, therefore, simply
reiterated the requirement of advise-
ment and waiver while adding nothing
at all. While Miranda immediately and
permanently became an anathema for
all aspects of law enforcement and was
seen by large segments of the public as
“handcuffing” the police, this is a con-
clusion that is at best questionable in
terms of post-Miranda experience.85

The key aspect of Miranda, appar-
ently overlooked by all, is that if Miran-
da had never been decided, the prosecu-
tion would still have to demonstrate,
prior to offering a purported confession
at trial, that the defendant made a know-
ing and intelligent waiver of his or her
Fifth and Sixth Amendment rights.
Under principles firmly established since
Johnson v. Zerbst, this would require
proof that the suspect was made aware
of his or her rights and that he or she
voluntarily chose to waive the same. Far
from handcuffing the police, Miranda
empowered them to secure the necessary
waiver at a time when the suspect was
most vulnerable, immediately after the
trauma of an arrest and while in custody.
The strangest irony contained in the
majority opinion is that the Court seem-
ingly decided as it did in order to defuse
the advanced psychological techniques
which it conceded fell short of even the
most liberal due process definition.86

However, when one closely examines
this aspect of the Court’s rationale, it
becomes readily apparent that the
majority obviously missed ‘the elephant
in the room’; the very techniques which
the Court abhorred in obtaining confes-
sions were equally capable of being used to
obtain a waiver.

The failure to recognize this crucial
element ultimately led to reimposition
by the Court of the “totality of the cir-
cumstances” test with disastrous conse-
quences. In Moran v. Burbine,87 the
defendant and two others were arrested
for burglary. A tipster had provided

information that the defendant may
have been responsible for a murder
which occurred several months earlier.
He was then arrested, the investigating
detective informed him of his ‘Miranda
rights’ and he refused to execute a writ-
ten waiver. Thereafter, the co-defendants
in the robbery were questioned concern-
ing the murder and gave statements
implicating the defendant.

Meanwhile, family members had
successfully made contact with the local
public defender’s office and an assistant
public defender phoned the police
department where the defendant was
being held and informed the detectives
that she would be representing him in
the event of a lineup or questioning.
Less than one hour later, the defendant
was brought to an interview room.
Despite his earlier refusal, on three sep-
arate occasions the defendant signed a
written form acknowledging that he
understood his right to the presence of
an attorney and explicitly indicated that
he “ ‘[did] not want an attorney called
or appointed for [him] before he gave a
statement.’ ”88

Following a conviction for murder,
the case worked its way through the state
and federal appeals process and ulti-
mately reached the High Court. In
upholding the waiver and in refusing to
find that it was tainted by the failure to
inform the defendant that he had coun-
sel, the Court, per Justice O’Connor,
resorted to a rationale intellectually
indistinguishable from that seen nearly
thirty years earlier in Spano v. New
York.89 The six to three decision analyzed
the confession and waiver by means of
the “totality of the circumstances test.”90

As in Spano, the availability91 of counsel
was viewed as a circumstance to be eval-
uated in assessing the overall picture.
The upshot of Burbine is that Miranda is
no longer employed as the shield envis-
aged by the Court in 1966, but as a
sword with which to validate a suspect’s
waiver and subsequent confession:

Echoing the standard first artic-
ulated in Johnson v. Zerbst, 304
U.S. 458, 464, 58 S.Ct. 1019,
1023, 82 L.Ed. 1461 (1938),
Miranda holds that ‘[t]he defen-
dant may waive effectuation’ of
the rights conveyed in the warn-
ings ‘provided the waiver is
made voluntarily, knowingly
and intelligently.’ The inquiry
has two distinct dimensions.
First, the relinquishment of the
right must have been voluntary
in the sense that it was the prod-

uct of a free and deliberate
choice rather than intimidation,
coercion, or deception. Second,
the waiver must have been made
with a full awareness of both the
nature of the right being aban-
doned and the consequences of
the decision to abandon it. Only
if the “totality of the circum-
stances surrounding the inter-
rogation” reveal both an unco-
erced choice and the requisite
level of comprehension may a
court properly conclude that the
Miranda rights have been
waived. 92

Thus, the greatest virtues to be
bestowed by Miranda no longer run to
suspects vulnerable in a custodial set-
ting, but to law enforcement. By permit-
ting an irrevocable waiver93 at the station
house, crucial decisions concerning the
future conduct of the defense are placed
squarely in the hands of the suspect.
Most ironic is that a defendant is per-
mitted to waive the presence of counsel
without legal advice as to the advisabili-
ty of such a decision. When one becomes
cognizant of the fact that after Gideon,
Malloy and Escobedo some form of noti-
fication and waiver is necessary, the
much maligned Miranda decision repre-
sents the safest and least destructive
course of conduct from the vantage
point of those most interested in secur-
ing a confession.

One nagging question remains.
Why was Miranda even decided? The
question presented in Miranda’s brief
certainly did not seek relief outside that
afforded in Malloy,94 a fact echoed in
briefs filed by Vignara, Westover and
Stewart. Indeed, the first question pre-
sented in Vignara’s brief95 could easily
have been disposed of under both Spano
or Malloy.96

While it is only speculation, two the-
ories come to mind to explain the
Court’s decision. Initially, the Court may
have grown frustrated with the steady
stream of voluntariness cases which con-
fronted it term after term. Miranda may
reflect profound judicial disappointment
in the failed hope that the steady march
toward voluntariness would collectively
“clean up” police procedure. Indeed, the
majority opinion hints at as much:

The use of physical brutality
and violence is not, unfortu-
nately, relegated to the past or
to any part of the country. Only
recently in Kings County, New
York, the police brutally beat,
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kicked and placed lighted
cigarette butts on the back of a
potential witness under inter-
rogation for the purpose of
securing a statement incrimi-
nating a third party.97

When the desired effect did not
occur, the Court may have issued the
Miranda decision with the somewhat
naive hope that defendants would there-
after request counsel and the voluntari-
ness issue, by and large, would evaporate.

The other theory is that the Court
had to decide Miranda in the fashion it
did. Following incorporation of the Fifth
Amendment in a manner that extended
the right to counsel, retained or appoint-
ed, to all defendants in a custodial set-
ting, it was only a matter of time before
the Court was faced with an explicit
request, framed in the language of the
Fifth Amendment, for a judicially
approved waiver. Imposing a likely end
to all extrajudicial questioning, this
would have proved a political nightmare
for a Court that was already under siege
as a result of Gideon,98 Malloy, 99Escobe-
do100 as well as school desegregation,101

school prayers102 and contraception.103

Thus by anticipating the issue, the Court
successfully moved waiver, as a practical
and political matter, from the court
house to the station house, thereby spar-
ing itself from the wrath that would have
invariably followed a requirement for a
judicial waiver procedure.

Do custodial abuses still occur?
Unfortunately they do. In Mincey v. Ari-
zona,104 the defendant confessed after he
was subjected to four hours of interroga-
tion while incapacitated and sedated in
an intensive care unit. In United States
vs. Rullo,105 the evidence was that while
he was at the police station, the officers
threw the Defendant to the ground,
punched and continued kicking him
until he confessed. Perhaps the saddest
commentary one can make is to point
out that in the first 123 exonerations by
the Innocence Project, 33 or nearly 27
percent, involved individuals who
allegedly confessed.106 Of the first 70
exonerations, 38 or 54 percent, involved
police misconduct. 107 108

By now it should be apparent that
Miranda should be overturned or modi-
fied to include the need for judicial
approval of all waivers. This would
return matters to the position enjoyed
immediately post-Escobedo. While
waivers could still be secured in a custo-
dial setting, for a confession to be admis-
sible, a valid waiver of the right to
remain silent and the right to counsel at

the time of the original interrogation
would have to be reaffirmed within a
judicial setting. While this could take
several forms, the most efficacious
method would be a reaffirmation of the
waiver before the trial judge. At that
time, the Court would inform the sus-
pect turned defendant of his or her Fifth
and Sixth Amendment rights and con-
duct an inquiry as to whether he or she
wished to waive the same.109

While the likely effect of such a pro-
cedure will be to abolish admissions in
all but plea situations, it is submitted
that the net affect upon the criminal jus-
tice system will be positive. The most
immediate affect will be to end judicial-
ly approved coercion of those who are,
by and large, most vulnerable.110

Secondly, it will work to once and
for all free law enforcement from its
chronic addiction to confessions. 111 112

Third, such a decision will benefit
the public by forcing law enforcement to
reorganize so as to end archaic interde-
partmental rivalries. One need only look
at the sad chronicle of events that pre-
ceded the September 11 terrorist attacks
to realize just how much information is
lost between agencies.

Fourth, the virtual elimination of
confessions will force law enforcement
to utilize all of the technological tools at

its disposal of which DNA testing is but
the tip of the iceberg. Increased use of
technology by police agencies will result
in swifter, more accurate law enforce-
ment.

Finally, such a decision would be
constitutionally honest. It would breathe
new life into the Founder’s expression of
the basic human principle that “no per-
son * * * shall be compelled in any crim-
inal case to be a witness against himself”
and will serve to rediscover the funda-
mental brilliance of Bram.
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